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The Honourable Kern STEWART, and others, Free- 
| holders of the Stewartry of Kirkcudbright; _ 


TO THE 


"ANSWERS for the Right Honourable Bas, WII 
Lian DovcLas, Lord Daer, Eldeſt Son of the Right 
Honourable Dunbar Earl of Selkirk. 


» 


have liſted themſelves as complainers in theſe Replies, been in- 
formed of Mr. Johnſton's intention of preſenting a complaint 
to your Lordſhips againſt the inrolment of Lord Daer, they certainly 
would have joined him in that complaint; and, from their having been 
| * | A preſent 


H the freeholders of the ſtewartry of Kirkcudbright, who 
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preſent at the Michaelmas head- court, they would have been able to 
have ſtated, with greater accuracy, the objections which were made to 
the claim for the reſpondent. But, from an arrangement which took 
place betwixt his Lordſhip and Mr. Johnſton, and from the diſpatch 
which was uſed in bringing the complaint into Court, the firſt day on 
which the Seſſion commenced, they had no acceſs to know that ſuch 
was his deſign. In order, however, that the matter may be fully in- 
veſtigated, and that the merits of the queſtion may be fairly diſcuſſed, 
they have now ſtated themſelves as parties; and as Mr. Johnſton, 
from his being abſent from the meeting, ſeems not perfectly to have 
underſtood the nature and extent of the objections founded upon by the 
freeholders, they will beg leave ſhortly to bring under your Lordſhips 
review the procedure which took place at that meeting. 

Your Lordſhips have formerly had occaſion to be informed, that at 
the Michaelmas meeting 1789, a claim was preſented to the freeholders 
of the ſtewartry of Kirkcudbright for the noble reſpondent, upon titles, 
which, in themfelves, were admitted to be unexceptionable. But the 
minutes bear, that an objection was made to his being added to the 
roll, in reſpect of his being the eldeſt ſon of a Peer of Scotland, and, 
as ſuch, incapable of electing, or being elected, a repreſentative to ſerve 
in parliament for that part of Great Britain. This objection is ſtated 
in the name of Peter Johnſton of Carnfalloch, and was ſuſtained by the 
meeting. Many others of the freeholders, however, beſides that gen- 
tleman, did object to the claim; and it was only with a view of ſaving 
the expence and trouhle of ferving a complaint upon a number of dit- 
ferent perſons, that they agreed that the objection ſhould be marked in 
the name of a fingle freeholder: For Lord Daer informed the meeting, 
that he meant to bring their judgment under the review of your Lord- 
ſhips ; and the freeholders wiſhed to facilitate, as much as poſſible, the 
fair diſcuſſion of the queſtion, and were willing to ſave as much ex- 
pence and trouble to his Lordſhip as lay in their power. 

„ petition and complaint was accordingly, of this date, preſented to 
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your Lordihips ; but a ſimilar petition having been preferred by the 
reſpondent, 
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reſpondent, complaining of a judgment of the freeholders of the county 
of Wigton, upon exactly the ſame grounds, it was agreed betwixt the 
parties, that the diſcuſſion of the Kirkcudbright petition ſhould be poſt- 
poned, till that of Wigton had received the deciſion of the Court. 
Matters being in this ſituation, the complainers had little reaſon to ex- 
pect that the reſpondent would have taken any farther ſteps in the bu- 
ſineſs, or again have renewed his claim at any ſubſequent meeting of 
the freeholders of the ſtewartry of Kirkcudbright, before the queſtion 
had been finally determined. In this, however, they were diſappoint- 
ed, for, at laſt Michaelmas head-court, on the 11th October laſt, that 
claim was again preſented, and the following objections appear, from 
the minutes, to have been made by Mr. Buſhby, one of the freeholders 
preſent : * That the claimant being the eldeſt fon of a Peer of the 
4 realm, is incapable of being inrolled as a freeholder, or of electing 
or being elected a member of parliament ; 24ly, The Court is barred 
from judging upon his Lordſhip's claim, in reſpect that it is notour 
and known to every member of Court, that his Lordſhip's claim, up- 
on the very titles now before the Court, to be inrolled a freeholder 
for this ſtewartry, has formerly been rejected by the freeholders, of 
„ which his Lordſhip has complained to the Court of Seſſion, the Su- 
* preme Court of this kingdom, before which Court his Lordſhip's 
right to be inrolled, and the preſent queſtion, is now depending; and 
therefore it would be acting in contempt of the authority of that Su- 
preme Court, for this meeting to interpoſe; and the objector proteſt. 
ed, that if any freeholder ſhall vote for his Lordihip's inrolment, that 
they may be anſwerable for ſuch vote, and for the contempt thereby 
* ſhewn to the Supreme Court, and for all conſequences, and that none 
* might pretend ignorance ; and therefore he took inſtruments in the 
hands of the clerk to the meeting.” This objection, however, a ma- 
Jority of the freeholders thought proper to overrule, and ordained his 
Lordſhip's name to be added to the roll. But it never was the intention 
of the complainers, as is alleged in the anſwers, to acquieſce in this Anſ. p.2 


Judgment, or to narraw the general queſtion ; and they moſt undoubt- 
edly 
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edly would have applied to your Lordſhips for redreſs, had not this pre- 
mature complaint been made by Mr. Johaſton. 

Having had occaſion to take notice of this complaint, the freeholq- 
ers muſt be permitted to obſerve, that it was not given in ex proprio moty 
of Mr. Johnſton, but in conſequence: of an arrangement that took place 
betwixt Lord Daer and that gentleman, and at his Lordſhip's expreſ; 


requeſt, 

The freeholders, therefore, are not ſurpriſed that it ſhould have 
given riſe to the obſervation in the anſwers already taken notice of, that 
they had narrowed their ground, by dropping the queſtion of eligibility, 
But they deny the intention; and, with ſubmiſhon, they apprehend, 
that even if ſuch had been their wiſh, they had not the power of ſepa- 
rating the right of electing from that of being elected: For theſe rights, 
barring perſonal diſqualificatians, are tantamount and reciprocal; and both 
the one and the other are a neceſſary reſult of being upon the roll, 


_ Theſe diſqualifications may ariſe either from the delinquency of the 


party, or from his accepting an office under which he is diſqualified 
from being elected cither by ſpecial ſtatute, or eſtabliſhed uſage. Ac- 
cordingly the ſeveral ſtatutes from the 1587, down to the 16th Geo. II. 
prove beyond the poſſibility of doubt, not only that no diſtinction has 
ever prevailed between the title to vote, and the capacity to be elected 
excepting theſe diſqualiſications, but that they always go hand in hand, 
and are intimately connected. 

This doQuine, indeed, appears to be recogniſed in different inſtances, 
particularly in a caſe obſerved by Lord Fountainhall, March 12. 1685. 
„The barons and freeholders of Mid Lothian met, in order to elect 
their commiſſioners for the enſuing parliament ; and they continued 
Redford ; but in place of Sir John Couper of Gogar, they nominated 
Sir John Maitland of Revelrig, ſecond ſon of the Earl of Lauderdale, 
though he had but newly bought theſe lands, and was but three days 
before inteit ; but this was enough to make him capable. The 
* King s advocate and Juſtice Clerk ſhould not have voted at this election, be- 


cauſe, 


„ 


* cauſe, being officers of Nate, they were not capable of being elected; and to 
« [ef and be elected, ſunt correlata, quorum uno ſublato tollitur et alte- 
„rum.“ | 

The ſame principle likewiſe prevailed in the caſe of Buchanan contra 
Cunningham, 17th January 1755, when the queſtion upon the teſte of 
the writ was decided. The freeholders there endeavoured to draw a 
diſlinction between the right of being elected, and of being added to 
the roll; but the Court altered their judgment: and the propriety of 
that deciſion was affirmed in ſimilar inſtances after the general election 
in 1780, when the ſame diſtinction was attempted to be renewed. 

The complainers do therefore ſtate it with ſome confidence to your 
Lordſhips, that, from the whole train of election ſtatutes, and the de- 
ciſions of the Court, it appears clearly the intention of the Legiſlature, 
that, barring the exception already mentioned, the right of election and 
cligibility are reciprocal and convertible terms, and are always conſider- 
ed in the ſame light. Theſe obſervations they thought it neceſſary to 
make, to obviate any idea which your Lordſhips might have entertain- 
ed of their ever having placed them on a different footing, or of their 
having dropped the queſtion of eligibility. 

They ſhall therefore now proceed to ſtate to your Lordſhips the 
grounds upon which they hope to maintain the propoſition, that the 
frecholders of the ſtewartry of Kirkcudbright did wrong in adding the 
name of the noble Lord to their roll, in reſpect of his being the eldeſt 
ſon of a Peer of Scotland, And in doing fo, they ſhall endeavour to 
be as conciſe as poſlible ; for they would conſider themſelves blameable 
indeed, were they to conſume much of your Lordſhips time, in a queſ- 
tion which has already received ſo able a diſcuſſion in the petition 
againſt the freeholders of Wigtonſhire, already referred to. 

Under the feudal ſyſtem, which prevailed in Scotland, as in moſt 
other kingdoms of Europe, at a very early period, all perſons holding 
lands of the King were bound by their tenure to attend him in Parlia- 
ment. This obligation, however, ſeems to have gone into much diſuſe, 
and the attendance of the vaſſals of the Crown to have been ſo ex- 
B tremely 
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tremely irregular, that the following ſtatute was paſſed in the 3d parlia- 
ment of James I. It is ordained and ſtatute, that all prelates, earles, 
„ barounes, and frechalders of the King within the realme, ſen they ar 
* halden to give preſence in the Kingis parliament, and general coun- 
&« cel, fra thencefoorth be halden to compeir in proper perſon, and not 
« be a procuratour ; but gif the procuratour alleige there, and prove a 
“ lauchfull cauſe of their abſence.” | | 

This ſtatute, however, was not attended with the deſired effect; and the 
leſſer barons conſidered it a hardſhip upon them to be compelled to give 
their attendance from remote and diſtant parts of the country. To re- 
medy this inconvenience, James the Firſt, who, from his long reſidence 
in England, had an opportunity of obſerving the feudal ſyſtem, refined 
from many of the imperfections which adhered to it in his own king- 
dom, enacted the following ſtatute, diſpenſing with their perſonal at- 
tendance, and eſtabliſhing a repreſentation of the leſſer barons in Par- 
liament: The King, with conſent of the haill counſel! generallie, hes 
e ſtatute and ordained, that the ſinall baronnes and free tenentes need not 
to cum to parliaments nor general councels ; ſwa that of ilk ſcheriſfdome 
te their be ſend choſen at the head court of the ſchireffdome twa or 
“ mac wiſe men after the largenes of the ſcheriſſdome, outtane the 
« ſcheriffdomes of Clackmannan and Kinrols, of the quhilk ane be ſend 
* of ilk ane of them, the quhilk ſall be called commiſſaries of the ſchire ; 
and be thir commiſſaries of all the ſchires ſall be choſen ane wiſe man 
and expert, called the common Speaker of Parliament, the quhilsx 
fall propone all and ſundry needes and cauſes pertaining to the Com- 
* mons in the Parliament or general Councel ; the quhilk commitlarics 
« {all have full and haill power of all the laif of the ſcherriffdome, un- 
“ (der the witneſling of the ſcheriſf's ſeale, with the feales of diverſe 
* baronnes of the ſchire, to hear, treate, and finally to determine, all 
& cauſes to be proponed in Councel, or Parliament; the quhilkes Com- 
4 miſſaries and Speaker fall have coſtage of them of ilk ſchire that awe 


% compcirance in Parliament, or Councel, and of their rents ilk pound 
| « (all 
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& ſall be utheris fallow to the contribution of the ſaid coſts, all biſhoppis, 
e abbotes, priors, dukes, erles, lords of Parliament, and banrentes, the 
„ quhilks the King will be received and ſummoned to Councel and Par- 
e ljament be his ſpecial precept.” 

This ſtatute, which empowers the leſſer Barons to chooſe commifſ- 
miſſioners, and diſpenſes with their attendance, does not preciſely aſcer- 
tain the number they might elect. It does not prohibit them from 
chooſing more than the number mentioned in the act; neither does it for- 
bid the attendance of ſuch of the ſmall frecholders as pleaſed to come to 


Parliament. The clauſe, however, exculing that attendance, was high- 

ly pleaſing and favourable to them; and it is the only part of the act 

which ſeems to have been obſerved ; for, as mentioned in the anſwers, it 
produced little or no eſſect;“ and the repreſentation directed was Auf. p. 5. 
never carried into execution or fulſilled. Accordingly, the leſſer barons 

who appear in the rolls of Parliament, from this period down to the year 

1587, when repreſentation was firſt eſtabliſhed, attended either in virtue 

of their original right as vaſſals of the Crown, or by a ſpecial call from 


the King. That ſuch power of iſſuing ſpecial ſummons was veſted in 
the King, cannot be diſputed ; and this prerogative is clearly recognized 
by the following ſtatute of James II.: © The Lordis thinkis ſpeedful, 1457, e. 75. 
& that na frceholder that haldis of the King, under the ſumme of twen- 
„tie pounds, be conſtrenzied to cum to the Parliament, or general 
4 Councel, as for preſence, but gif he be an barone, r elſe be ſpecially 
of the Kingis commandment warned, outher be officear or be writ.” — | 
This power of the ſovereign is alſo eflabliſhed by a ſtatute of James IV. 7593: © 78. 
& It is latute and ordained, that fra thenceſoorth, no barronne, free= * 
“ halder, nor vaſſal, quhilk are within an hundred marks of this ex- 
tent that now is, be compelled to come perſonallie to the parliamente, 
« bot gi” it be that our Sovereign Lord write ſpectally fur them ; and ſo not 
“ to be unlawed for their preſence, and they ſend their procuratours to 
« anſwer for them, with the barrones of the ſcliire, or the maiit famous 
* perſons. And all that arc aboon the extent of ane hundreth marks, to 
cum to the parliamente, under the pain of the auld nalaw.” Such 
Tower,, 


& 
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power, therefore, being proved to be inherent in the King, it is ſub- 
mitted to your Lordſhips, whether it is not the moſt probable conjec- 
ture, that theſe eldeſt ſons of Peers marked in the anſwers, did appear 
in virtue of this ſpecial ſummons, and not in virtue of lands which they 
may have been ſuppoſed to have poſſeſſed. No lands have been conde- 
ſcended upon in virtue of which they ſat ; neither can any more pro- 
bable explanation than this be given of the right and title by which 
they appeared in Parliament. That they cannot be conſidered in the 
light of lefſer barons, will appear evident from thoſe maſters who are 
laſt mentioned in the liſt given in by the reſpondent, to have appeared 
immediately prior to the convention 1560. By a letter from Randolph 
to Cecil, it appears, that the leſſer barons, notwithſtanding their origi- | 
nal right, underſtood that they had loſt their privilege of fitting in par- 
liament from the neglect of their predeceſlors ; that from their non- at- 
tendance they were not entitled to reſume their places; and therefore 
that they preſented a bill unto the Lords unto that effect, requiring to 
be reſtored unto their ancient liberty to have a voice in parliament.” 
Now, from the liſt furniſhed in the anſwers, it cannot be diſputed, that 


the moſt numerous attendance of eldeſt ſons had been for the years im- 


mediately prior to that period, no leſs than ſix of them being marked 
for the parliament 1546; and if the leſſer barons had reckoned them 
as belonging to the ſame order with themſelves, or placed them on a 
footing with common frecholders, they never could have imagined that 
they were debarred by diſuſe from exerciſing their rights as vaſlals of the 
Crown. This petition was accordingly taken under conſideration by 
the greater barons; and it was agreed that they ſhould be reſtored to 
their ancient liberty. | 

The leſſer barons, however, do not ſeem to have availed themſelves 
of this deliverance in their favour; for, from the year 1560 to 1587, 
none of them are marked as attending in parliament. At this pe- 
riod, the wealth and influence of the nobles had raiſed their power to 


an alarming height; and James VI. being deſirous to provide a counter- 


poiſe 
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poiſe to their authority, revived the expedient adopted by James T., 
of eſtabliſhing a repreſentation of the Commons of Scotland. The fol- 
lowing ſtatute was accordingly paſſed, bearing to be a ratification of 1587. 
the act 1427. It direQs, that precepts ſhall be iſſued for convening FE 
the freeholders of each ſhire; © Quilkis ſhall cauſe chuſe twa wiſe 
«© men, being the king's frechalders, reſident indwellers of the ſchire, 
* of gude rent, and weel eſteemed, as commiſſioners of the ſame 
« ſchire, to have power, and to be authoriſed, as the act proports, 
under the commiſſioner's ſeale, in place of the ſchireff's : And, That 
« all freehalders of the King, under the degree of Prelates and Lords of 
„ Parliament, be warned be proclamation, to be preſent at the chuſing 
% of ſaids commiſſioners, and nane to have voice in their election but 
* {ik as hes fourtie ſhilling land in free tenandry halden of the king, 
% and has their actual dwelling and reſidence within the ſame ſchire : 
* Quhilk matter being remitted be the ſaids eſtates, conveened in the 
«+ ſaid parliament at Linlithgow, to the will and good conſideration of 
« our ſaid Soveraine Lord to doe and ordaine therein as his Hieneſle 
* ſhould think maiſt expedient and requiſite, betwixt and his next par- 
„ llament: and now his Majeſty intending, God willing, to take order 
“ for the final ſettling and eſtabliſhing of that gude form and ordour 
„ maiſt meit and expedient, to ſtand in perpetuity in this behalf, ac- 
« cording to the effect of the ſaid ate of parliament maid at Linlithgow, 
« in conſideration of the great decay of the eccleſiaſtical eſtate, and 
©« utheris maiſt neceſſar and weighty confiderations moving his Heineſſe; 
© therefore his Majeſty, now after his lawful and perfecte age of 21 
„ zeirs complete, ſittand in plane parliament, declaris and decernis the 
« ſaid ate, maid be King James the Firſt, to take full effect and exe- 
„ cution, and ratifties and apreeves the ſame be thir preſents ; and for 
« the better execution thereof, ordaines the commiſſioners of all the 
„ ſ{chirre{domes of this realme, according to the number preſcribed in the 
« faid aQe of parliament, to be clected by the frechalders foreſaid, 
* at the firſt head-court after N'ichaclmas zeirly ; or failzing there- 
of, at any uther time, when the ſaid frechalders pleaſe con- 
* vene to that effect, or that his Majeſty fall require them 
C. « thereto. 
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© thereto; quhilks conventions, his Majeſty decerns and declares 
„ to be lawful; and the faids commiſſioners being choſen as ſaid 
é is, for ilk ſchereſſdome, their names to be notified zeirly in write 
* to the director of the chancellary be the commiſhoners of the zeir 
preceding; and thereafter, quhen any parliament or general con- 
© vention is to be halden, that the ſaid commiſſioners be warned at the 
* firſt, be vertue of precepts furth of the chancellary, or be his Hie- 
* neſſe miſſive letters or charges; and in all times thereafter, be pre- 
e cepts of the chancellary as fall be directed to the uther eſtates: And 
& that all freehalders be taxed for the expences of the commiſſioners of 
* the ſchires paſſing to parliament or general councells, and letters of 
“ poinding or horning to be direct for payment of the ſummes taxt, to 
te that effect, upon ane ſimple charge of fix days warning allenarly: 
« And that the ſaids commiſſioners authoriſed with different commil- | 
“ ſions of the ſchereffdome fra which they cume, ſealed and ſubſcribed 
«& with fix at leaſt of the baronnes and freehalders thereof, fall be equal 
& in number with the commiſſioners of burrowes on the articles, and 
% have vote in parliament and general councells in time cumming : 
And that his Majeſty's miſſives, before general councells, ſall be di- 
& reed to the ſaids commiſſioners, or certain of the maiſt ewelt of 
é them, as to the commiſſioners of burrowes in time cumming : And 
* that the Lords of Councell and Seſſion fall zeirly direct letters at 
* the inſtance of the ſaids commiſſioners for conveening of the free- 
* halders to chooſe the commiſſioners of the next zeir, and making 
* taxation, to the effect above written: And that the compear- 


* ance of the ſaids commiſſioners of the ſchires in parliaments or 


general councells ſall relieve the haill remanent {mall baronnes and 
“ freehalders of the ſchires of their ſuites and preſence aught in ſaid 
“ parliaments: providing always that the ſaids ſmall barronnes obſer ve 
&* their promiſes and conditions made to his Majeſty: Upon the quhilk 
* declaration and ordinance maid and pronounced be our Soveraine 
* Lord ſittand in plane parliament, as ſaid is, John Murray of Tull- 
* bardin, aſkt acts and inſtruments ; and David Earl of Crawfurd, Lord 

« Lindſay, 


La 
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« Lindſay, for himſelf, and in name and behalf of others of the nobi- 
© lity proteſling in the contrair.” 

This act, which has juſtly been ſtiled the Magna Charta of Scotland, 
and which ultimately fixed the repreſentation of the commons of Scot- 
land, ſeems to have been oppoſed by the nobility, as prejudicial to their 
intereſt, From what that oppoſition aroſe the complainers have no oc- 
caſion to inquire. But it is an admitted fact, that, by the inveterate 
uſage conſequent upon this act, explained and enforced by reſolutions 
of parliament hereafter to be noticed, no inſtance of an eldeſt fon of a 
Peer repreſenting the commons is to be found upon the records of par- 
liament, from this period down to the Union. If, therefore, practice is 
to he conſidered as explanatory of the law, they muſt, in the under- 
ſtanding of themſelves, and of the nation, have been reckoned ineligible, 
and the right on which they ſat, prior to the act eſtabliſhing repreſenta- 
tion, to have been a right different from that of lands. That they were 
not conſidered as leſſer barons, is evident from the proceedings that took 
place at the convention 1560; and it will not be faid that they ranked 
as Lords of Parliament. The only mode, then, by which they could 
have obtained a ſeat in parliament, muſt have been by the ſpecial ſum- 
mons of the King ; and if ſuch be the caſe, there is every reaſon to 
imagine that they were not included under the enactment of the ſtatute, 
which relates ſolely to repreſentation. In no one inſtance were they 
ever allowed to vote at an election; nor were they ever themſelves re- 
turned as repreſentatives ſor a county or a burgh. 

That ſuch was the underſlanding of the Legillature itſelf appears clear 
from the following reſolutions, which are found in the records. In the 
year 1685, Sir George M*Kenzie was created Viſcount Tarbat by letters 
patent. His ſon had been returned one of the commiſſioners for the county 
of Roſs ; but at the ſirſt meeting of parliament it was declared, that he 
was incapable of ſitting, on account of the fupervening creation of his 


father. The reſolution is in theſe words:“ In refpe& the Viſcount of April 24 


% * Fa 3 2 2 1 N . 
* Tarbat's ee , cleQed one of the commiſſioners for the {hire of wy 


% Roſs, by reaſon that bis father it nobilitule, cannot now repreſent that 
* ſhure 
a 9 
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« ſhire, warrant was given to the frecholders of that ſhire to meet and 
select another perſon in his place.” 

This reſolution, therefore, expreſſes in clear and unambiguous terms, 
the ſenſe which the Legiſlature entertained of their eligibility for a ſhire. 
The other reſolution reſpects a ſeat for a burgh, and is thus expreſſed : 


Mar. 19.** The mecting of eſtates, having heard the report of the committee for 


1689. 


1707, 
a. 18. 


elections, bearing, that in the controverted election for the burgh cf 
& Linlithgow, in favour of the Lord Livingſton and William Higgins, 
&« jt is the opinion of the committee, that William Higgins's commillion 
e ought to be preferred; /ir/t, in regard ts the Lord Living flon's incapa- 
« city to repreſent a burgh, being the elite ſon of a Peer ; ſecondly, In 
“ reſpe& William Higgins was More legally and formally eleQed by 
« the plurality of votes of the-burgeſles, they have approven and ap 
proves the ſaid report in both heads thereof, and interpones their au- 
« thority thereto.” 

The complainers have forborn to trouble your Lordfhips with any 
diſcuſſion of the acts 1661 and 168r, as they are chiefly directed to 
the nature of the qualification, and ſeem not to have any connection with 
the preſent queſtion. But the reſolutions above quoted, go directly to 


the point, and declare what the conſtitutional uſage of parliament was, 


F Your Lordſhips will now conſider, if the rights of the eldeſt ſons of 
Peers underwent any change by the articles of Union ; or if they were 
either diminiſhed or increaſed by that treaty. The clauſe is in the 
following words:“ And allo declaring, that none ſhall be capable to 
/* elect or be elected to repreſent a ſhire, or burgh, in the parliament 
* of Great Britain, for this part of the united kingdom, except juch as ar? 
e now capable, by the laws of this kingdom, to elect, or be el:Ard as com- 
* mifſioners for ſhires, or barghs, to the Parliament of Scotland. 

The queition, theretore, falls to be decided upon the principles which 
were aſcertained at that period; and the complainers hope they have 


ſhewn your Lord!}ips, that by the common law of the land, eſtabliihel 


by practice, that practice, declared by the deciſions of the compctent 
Court, and by the reſolutions of an independent Legiſlature, that theelde!3 
ſons of Peers could not repreſent the Commons in Parliament. It mutt 

theretors. 


„ 
therefore follow of courſe, that they labour now under the ſame inca- 
pacity. 

Various inſtances, accordingly, have occurred for the Parliament of 
Great Britain to illuſtrate this article of the Union, and to explain 
how far it ſhould apply to eldeſt ſons. In the firſt Parliament atter the 
Union, no leſs than four were returned, to repreſent ſhires and burghs. 
Lord Strathnaver for the burghs of Tain, c. and the Maſter of Sinclair 
for the burghs of Dyſart, c.; Lord Johnſton for the county of Dumfries, 
and Lord Haddo for the ſhire of Aberdeen, But the returns of every one 
of theſe noble Lords were ſet aſide, on the ſimple grounds of their 
being eldeſt ſons of Peers, and as ſuch incapable to elect or be elected, 
as repreſentatives in Parliament. 

A ſimilar caſe happened 40 years after, on the death of Lord Drum- 
lanrig, eldeſt ſon of the Duke of Queenſberry. His brother, Lord 
Charles Douglas, repreſented the county of Dumfries; but upon his be- 
ing raiſed to a higher ſlate, by ſucceeding Lord Drumlanrig, he was 


voted incapable to fit. 
The ſame caſe occurred at the death of the late Lord Elcho, a few 


years ago, The title of the Earl of Wemyſs then devolved upon his 
brother, the honourable Francis Charteris Wemyſs; and that of Lord 
Flcho, upon Francis William Charteris, who had been elected to re- 
preſent the burgh of Lauder and others. This gave occaſion to a mo- 
tion in the Houſe of Commons, upon which it was reſolved, that he 
could no longer be a repreſentative of the Commons in that part of 
Great Britain. | 

Theſe ſubſequent reſolutions, therefore, when joined to the inveterate 
practice conſequent upon the act 1587, ſeem to be irreſiſtible ; and the 
complainers will 'certainly not detain your Lordſhips, by endeavouring 
to enforce what has been conſidered as law for theſe two centuries paſt. 


In respect whereof &c. 
J. B. MAIT LAND. 
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